SOUTHERN UTAH WLDER\ESS ALLI ANCE
| BLA 94-32 Deci ded Novenber 6, 1996

Appeal froma decision of the Gand (Wah) Resource Area Manager,
Bureau of Land Managenent, authorizing travel by helicopter wthin
W | derness study areas. UI-068-93-118.

Appeal di sm ssed.

1. Admnistrative Procedure: Admnistrative Review-
Appeal s: General | y--Federal Land Policy and
Managenent Act of 1976: General | y--Federal Land Policy
and Managenent Act of 1976: WI der ness-- Rl es of
Practice: Appeals: Dsmssal--Riles of Practice:
Appeal s: Juri sdiction

After all helicopter travel wthin five w | derness
study areas authorized by a BLMdeci si on was conpl et ed,
an appeal fromthe decision nay be properly di smssed
as noot .

APPEARANCES.  Scott Goene, Esg., Salt Lake dty, Wah, for Southern Uah
WI derness Al liance.

(PN ON BY ADM N STRATI VE JUDEE ARNESS

Sout hern Wah WIderness Alliance (SO has appeal ed a July 23, 1993,
decision record and finding of no significant inpact of the Gand (U ah)
Resource Area Manager, Bureau of Land Managenent (BLMN), authorizing the
Lhited Sates Forest Service (Forest Service) to use helicopters for travel
to 34 locations wthin five WIderness Sudy Areas (VBA' s) to assess forest
and woodl and resour ces.

BLM s deci si on was based on envi ronnental assessnent (EA) UT-068-93-
118. The EA was prepared in response to a July 20, 1993, request by the
Forest Service for authorization to use helicopters to conduct a forest
land i nventory pursuant to Interagency Agreenent | NI-90525- 1A between the
BLMUah Sate Gfice and the Internmountai n Research Sation of the Forest
Service. The Forest Service stated that helicopters were needed to
inventory 45 field locations in Gand, Ewry, and Carbon counties, and that
34 of those |locations were wthin five VA s (Desol ati on Ganyon, H une
Canyon, (oal CGanyon, Hoy Canyon, and S de Mwuntain). The authorization
request explained that for 1 week between July 26, 1993, and August 20,
1993, a
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hel i copter woul d transport field crews to and fromthese | ocati ons where
the crews woul d conduct a resource inventory.

h July 21, 1993, notice of the EA was given on BLMs el ectronic
notice board. O July 23, 1993, BLMposted a notice on the board that the
deci sion record had been signed and the proposed action approved. The EA
identified najor uses in the areas of the proposed i nventory sites and
recogni zed that during the week of the inventory the solitude of the VBA
coul d be inpacted, but found that after the inventory the opportunities for
primtive and unconfined recreation would return and there woul d be no
appreciabl e inpact to the area’ s wl derness characteristics or aggregate
effect on wlderness val ues (EA Appendi x 1). The Area Manager approved the
decision record on July 23, 1993, finding that the proposed action, wth
certain specified mtigation neasures, would not have any significant
i npacts on the hunan environnent. An August 4, 1993, letter fromBLMto
the Intermountai n Research Sation authorized hel i copter access but stated
work coul d not begin before August 21, 1993, to allow for a 30-day
notification period required by the Interi mMmnagenent Policy and
Qui delines for Lands under WIderness Review (IMP). 44 FR 72014 (Dec. 12,
1979), as anmended, 48 FR 31854 (July 12, 1983). SUM appeal ed the deci sion
to allow helicopter access, but did not seek a stay of the BLMdeci si on.
S argues that since these are |ong termstudi es, and because the
deci si on approved hel i copter access in the future, this appeal franes a
controversy that renains to be deci ded.

[1] SUA s appeal rests on an assunption that the 1993 BLM deci si on
approved hel i copter access in the future; the letter of authorization dated
August 4, 1993, however, was not a bl anket authorization. The Forest
Servi ce request was specific to 1993; the EA considered only a 1-week
period between July 26 and August 20 of that year. Wiile the EA did not
specifically so state, in the context of the specific dates provided
therein, the EA can apply to no year except 1993. Further tying the BLM
deci sion under reviewto the surmer of 1993, the August 4, 1993, letter of
authori zation identified August 21 as the earliest starting date for the
inventory and identified mtigation neasures for specific |ocations during
that tinefrane, including notifying |ocal flying services of the helicopter
flights and a decl ared need to avoid sanpling during the 1993 hunti ng
season. Wiile it also warned that future access mght be limted to
nonnot ori zed neans if the areas were designated as wlderness, the letter
did not extend a future authorization for helicopter use in the V@A's; it
approved only one use and that use was conpl eted in 1993. Qonsequently,
reversal of the decision under appeal woul d provide no relief, and any such
action by the Board would be futile. Wah WI derness Association, 91 | BLA
124, 130 (1986). The EA states there are plans to reinventory on a 10-year
schedule (EA at 1), so presunably the Forest Service wll be returning to
these locations in 2003. |If any or all of these |locations are still wthin
VA s, and if the Forest Service desires to use helicopters again, BLMw | |
need to revisit the subject of the use of helicopters to deal wth any
changed ci rcunst ances and the question nay be revi ewed then.
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SUM al so argues that the BLMdecision violated the IMP by failing to
give the public a required 30-day notice before approving helicopter work
wthinthe VA's. The EA stated that inventory work woul d begi n during the
week of July 26, 1993, although BLMIlater notified the Forest Service to
wait until August 21 to allowthe IMP s 30-day notification period to run.

SUMA contends the date appearing in the EA nade the decision final wthout
providing an opportunity for public cooment. It is clained that BLM
violated the IMP by failing to provide enough tine for corment before the
deci si on becane final .

Qdinarily, an appeal wll be dismssed as noot if there is no
effective relief the Board can give an appel | ant because the action
appeal ed fromhas been conpl eted. See, e.g., Uah WIderness Associ ation,
supra. The Board wll, however, decline to dismss an appeal on the basis
of nootness if the issues raised are capabl e of repetition, yet evadi ng
review See Predator Project, 127 1BLA 50 (1993); Headwaters, Inc.,
116 IBLA 129 (1990). Nbonethel ess, the fact that an issue which is
ot herw se noot nmay recur does not preclude dismssal if future actions wll
be subject toreview See In Re Jamson Qove Fre Salvage Tinber Sale, 114
| BLA 51, 53 (1990).

This case does not present a situation where di smssing the appeal as
noot woul d avoid review of a recurring issue. |f another situation arises
where SUM objects to the notice given of a particular action by BLM SUM
nay appeal the decision and request a stay. Uhder 43 GFR 4. 21 a deci sion
is not effective until the tine for appeal has run; during that tine a
person chal | engi ng a deci sion nay request a stay; if the standards for a
stay are net, one wll be granted. SUM s notice of appeal was dated
August 17, 1993, before the date the Forest Service was authorized to begin
the inventory. SUM coul d have sought a stay then, but chose not to do so.

Therefore, even if the notice issue rai sed by SUM coul d be considered to
be one that may recur, it is clearly not evasive of reviewin a future
case. The appeal herein is properly disnmssed as noot.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 GFR 4.1, this appeal is
di sm ssed.

Franklin D Arness
Admini strative Judge

| concur:

Janes L. Burski
Admini strative Judge
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